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Eighth Minute of Commissioners  
 

1.0 Introduction 

1.1 We have read through the s42A report submitted by the Council, the evidence of the Applicant 

and relevant submissions by submitters in relation to the matter of indigenous vegetation 

clearance. As a result, we consider this may well raise a procedural issue in relation to section 

91 of the RMA and therefore we require further clarification on the matter. 

2.0  Section 91 of the RMA 

2.1 Section 91 of the RMA relates to deferral pending application for additional consents and 

provides that: 

A consent authority may determine not to proceed with the notification or hearing of an 

application for a resource consent if it considers on reasonable grounds that— 

(a)  other resource consents under this Act will also be required in respect of the proposal 

to which the application relates; and 

(b)  it is appropriate, for the purpose of better understanding the nature of the proposal, 

that applications for any 1 or more of those other resource consents be made before 

proceeding further.  

2.2 In short, the matter of the need for a resource consent in relation to the clearance of 

indigenous biodiversity (matagouri) has been raised by Ms Kirby in her s42A report (we note 

that the issue of the clearance is also raised by submitters) and the land owner Mr Kinder has 

indicated in his evidence that he “will be engaging relevant experts to help me prepare and 

lodge a resource consent application with Council to sort out our compliance with the District 

Plan”. 

2.3 Ms Alkamil disagrees with Ms Kirby’s assessment that the clearance should form part of FNSF’s 

Application for the proposed solar farm. She confirms that the Applicant was not aware of the 



 
 

clearance and did not require it to facilitate the proposed solar farm. In her view, the matter 

is fundamentally a compliance issue between the landowner and Council and is a separate 

activity to that proposed by FNSF and does not fall within the scope of the Application now 

before us. 

2.4 Our initial view is that we do not consider Ms Alkamil is correct. It would appear, based on Ms 

Kirby’s evidence, that clearance would have been required to facilitate the proposed solar 

farm. This also appears to be evident in the proposal site plans which show solar panels 

overlaid on pre-clearance aerial photographs, underneath which the now-cleared vegetation 

can be made out. We also note that the matagouri concerned appears to be shown on the left 

hand side of ‘Photo 3: View north from Site’ dated 20 May 2023 on page 38 of Mr Cocker’s 

Landscape Assessment (12 March 2024) attached to the original application (Appendix D 

Landscape and Visual Assessment). The date of this photo is nearly a year prior to the April 

2024 date Mr Kinder indicates the clearance of indigenous vegetation took place.  

2.5 In addition to the above, we note that the Application itself was lodged in March 2024, again 

prior to the April 2024 date, and indicates “the proposal involves the removal of shelterbelt 

planting only no other indigenous vegetation will be removed” in assessing Rule 13.4.2(1). Mr 

Cocker also references Rule 13.4.3 relating to the removal of indigenous vegetation in the 

Landscape Assessment (12 March 2024) but appears to rule it out as not relevant. 

2.6 While we acknowledge that section 91 does not make it mandatory for all consents for a 

proposal to be sought simultaneously, our preliminary view is that given the solar farm is 

located over the area where the matagouri was removed the consent required is intrinsically 

linked to the solar farm. In other words, without a consent for the removal of the matagouri, 

it would seem to us at this point that the solar farm could not be established in the area 

concerned. As a result, this suggests the matter is within the scope of the Application before 

us, particularly given the Application was lodged prior to the removal of the matagouri but was 

not, for reasons unknown, assessed as requiring consent at the time.  

2.7 At this stage, we direct that the first hearing day continue as planned but as an initial item this 

matter be addressed. The Panel considers that they would be greatly assisted by legal 

submissions from the Applicant, Council and any submitters who have raised this issue. We do 

not believe suspending the timetabling directions at this time is appropriate, but again, we can 

hear submissions on that. 

2.8 We recognise there will be some frustration in relation to this, but we need to be fully and 

adequately informed on this particular issue at this stage.  

 

Dean Chrystal 

Hearing Chair 

 

29th  April 2026 


