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MAY IT PLEASE THE HEARING PANEL:

Introduction

These opening legal submissions (Opening Submissions) are made on
behalf of Far North Solar Farm Ltd (the Applicant) in relation to its
Resource Consent Application RC240028 (Application) lodged with
Hurunui District Council (Council) for resource consents to authorise the
construction and operation of a solar farm under the Hurunui District Plan
(District Plan) at 380 Waipara Flat Road, Waipara, North Canterbury
(Site).

Related resource consents required under the Canterbury Land and
Water Regional Plan (Regional Plan) to authorise stormwater discharges
and earthworks above an aquifer were granted by Canterbury Regional

Council (Regional Council) in October 2025.

Preliminary legal matters

Amendment of the Application

On 29 April 2026, the Hearings Commissioners issued the Eighth Minute
of Commissioners raising a procedural issue in relation to the landowner’s
prior clearance of indigenous vegetation from an area of land within the

Site.

The Applicant advised the Hearings Commissioners, in a Memorandum of
Counsel!, that it withdrew, with immediate effect, that particular area of

land from the Application (Amended Proposal).

It is well established that an applicant may amend a resource consent

application, without leave, where the amendment constitutes a

1 Dated 1 May 2026.
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reduction (rather than an expansion), in the scope of the activity

requiring resource consent:?

Normally, if a modification reduces the scale of a proposal and in
particular diminishes the character, scale or intensity of its adverse
effects, there is no challenge to the consent authority or court's

jurisdiction to hear the modified application.

The withdrawal of an area of land within the Site from the original
Application is plainly a reduction in the scope of the proposed solar farm
in response to matters raised in the Section 42A Report and submissions.
No new or additional activity, land area, or environmental effect is
introduced by the Amended Proposal. Accordingly, no issue of
jurisdiction for the Commissioners or prejudice to the s42A Report Team
or submitters arises. Accordingly, the Applicant does not require leave to

give effect to the Amended Proposal.

However, with the appropriate leave of the Commissioners obtained to
file further evidence not anticipated in the Fourth Minute of
Commissioners, supplementary evidence specifically addressing the
Amended Proposal has been filed in conjunction with these Opening

Submissions by:

(a) John Andrews, Corporate;

(b) Simon Cocker, Landscape;

(c) lan Hanmore, Soil; and

(d) Laila Alkamil, Planning.

Mr Andrews’ supplementary evidence records a detailed overview of the
Amended Proposal. In summary, the Amended Proposal involves the
proposed construction and operation of a 138.1 megawatt peak solar

farm consisting of approximately 220,948 solar panels and 30 inverter

2 H.I.L.Ltd v Queenstown Lakes District Council [2014] NZEnvC 45 at [25].
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stations over a combined area of 198 ha (or 82%) of the total Site area of

242.78 ha.

9. The supplementary evidence of Mr Cocker addresses the change to the
area of solar panel coverage under the Amended Proposal. He confirms
that, notwithstanding the reduction in solar panel coverage, his assessed
level of landscape and visual effect remain unchanged from the levels

stated in his Evidence in Chief.

10. The supplementary evidence of Mr Hanmore is pending due to site visit

obligations and will be filed as soon as it is available.

11. The supplementary evidence of Ms Alkamil provides an updated planning
assessment of the Amended Proposal and concludes that the District
Plan’s discretionary activity® status for the proposed solar farm still

applies for the following reasons:*

(a) The proposed solar farm satisfies the District Plan’s definition of a
‘building’. Resource consent is required under Rule 3.4.5(1) for a
restricted discretionary activity because the solar arrays are
setback 15 m from the road boundary, which infringes the 25m

setback required under Standard 3.4.3(1)(c)(i);’

(b) A solar farm is not specifically listed as a controlled or restricted
discretionary activity in the applicable Rural zone provisions. A
resource consent for a discretionary activity is therefore required

under Rule 7.4.5(2);% and

(c) Earthworks are proposed within 50m of a natural inland wetland

for the purposes of constructing internal roads. A resource

3 Statement of Evidence of Laila Alkmail dated 24 April 2026 at [41]; and Section 42A Officer’s Report
prepared by Nicola Kirby dated 17 April 2026 at [106].

4 Statement of Evidence of Laila Alkmail dated 24 April 2026 at [41].
5 At [93]-[99].
6 At [100]-[105].
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12.

consent is required for a discretionary activity under Rule 3.4.6(2)

as a result of the infringement of Standard 3.4.3.16(c).”

The Amended Proposal resolves, for the purposes of the matters to be
considered and decided by the Hearings Commissioners, the Section 42A
Report’s earlier identification of the landowner’s prior clearance of

indigenous vegetation from part of the Site as an outstanding matter.

Submitter application for an order under s42 of the Act

13.

14.

15.

In response to the Tenth Minute of Commissioners, evidence filed on
behalf of submitter Waipara Valley Community Collective Inc is no longer
the subject of an application for an order restricting access to or
publication of that evidence. Nevertheless, | make the following legal
observations on the courts’ general reluctance to depart from the

presumption that hearings are conducted in public.

Section 39(1)(b) of the Act directs the Commissioners to hold the hearing
on this Application in public unless, amongst other matters, an order is
issued under s42 of the Act restricting access to, or publication of,

information otherwise available in the course of the hearing.

The presumption that a hearing under the Act, whether conducted by a
council or the Environment Court, is in public is the starting point and the
default position under the statute.® It is for this reason that an order
under s42 displacing this presumption can only be made if, in the
circumstances of the particular matter being heard, it is necessary to
make an order because the importance of avoiding offence, disclosure or

prejudice outweighs the public interest in access to that information.

7 SOE of Laila Alkmail, n 4, at [96].
8 Section 277 of the Act imposes the same presumption on Environment Court hearings.
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16.

17.

It is for this reason that orders made under s42 of the Act are generally
only made to the minimum extent necessary to protect matters that

outweigh the public interest.’

It is noted that the threshold imposed in s42(1)(a) of the Act before an
order can be considered is not simply that information relates to tikanga
Maori or Maori cultural matters. The Act expressly requires that
disclosure of that information would cause “serious” offence to tikanga
Maori before an order can be made. This is a deliberate qualifier that sets
a meaningful and high threshold before the Commissioners can entertain

exercising their discretion to make an order under s42(1)(a) of the Act.

Matters to which the Hearing Panel must have regard

18.

Section 104 of the Act records those matters which the Commissioners

must have regard to when considering the Application:

(1) When considering an application for a resource consent and any
submissions received, the consent authority must, subject to Part 2

and section 77M,° have regard to-

(a) any actual and potential effects on the environment of allowing the

activity; and

(ab) any measure proposed or agreed to by the applicant for the
purpose of ensuring positive effects on the environment to offset or
compensate for any adverse effects on the environment that will or

may result from allowing the activity; and
(b) any relevant provisions of —
(i) a national environmental standard;

(ii) other regulations;

° Te Ruunanga A Iwi O Ngati Tamatera (Inc) v Thames-Coromandel District Council EnvC Auckland A140/00,

30 November 2000, (2000) 7 ELRNZ 27 at [12].

10 The reference to s77M, which relates to a proposed activity in a residential zone to which the Medium
Density Residential Standards apply, is not relevant to the Application given the Site is zoned Rural in the

HDP.
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(iii) a national policy statement;

(iv) a New Zealand coastal policy statement;

(v) a regional policy statement or proposed regional policy
statement:

(vi) a plan or proposed plan; and

(c) any other matter the consent authority considers relevant and

reasonably necessary to determine the application.

(2) When forming an opinion for the purpose of subsection (1)(a), a
consent authority may disregard an adverse effect of the activity on
the environment if a national environmental standard or the plan

permits an activity with that effect.

19. Section 104B of the Act confirms that the Commissioners may grant or
decline the Application. If the Commissioners decide to grant the
Application, the Commissioners may impose conditions in any resource

consent granted.

20. These Opening Submissions address the following legal matters relevant

to the Commissioners’ considerations under s104 and 104B of the Act:

(a) Effects on the environment;

(b) The hierarchy of planning documents relevant to the Application;

(c) Other matters the Commissioners may have regard to; and

(d) Appropriateness of a monetary bond.

Effects on the environment

21. Section 104(1)(a) and (ab) of the Act direct the Commissioners, when
considering whether to grant or decline the Application, to have regard
to potential and actual positive and adverse effects on the environment

of allowing the construction and operation of the proposed solar farm.
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22. The Section 42A Report circulated on 17 April 2026 concluded that, due

to insufficient information available at that time, an assessment of

adverse effects could not be completed in relation to:!!

(a)

(b)

(c)

(d)

Landscape and visual effects;

Glint and glare effects;

Transportation effects; and

Ecological effects.

23. The Applicant’s experts have assessed the effects of the proposed solar

farm in evidence in chief, as well as the supplementary evidence filed in

conjunction with these Opening Submissions. The evidence for the

Applicant now provides the following information to the Commissioners

and the Section 42A Report Officer to consider:

(a)

(b)

(c)

Mr Cocker concludes that the resulting effect of the Amended
Proposal on landscape character will be moderate over the short-
term (0 — 5 years) and subsequently diminishing to low to

moderate once mitigation planting is fully mature.!?

Mr Ibbotson concludes that operational noise emissions from the
solar farm will be compliant with the limits set out in the District
Plan at all receivers without mitigation and that construction
noise limits will be reliably met without specific noise
management compliance. | do however note that a construction
noise management plan is included in the Applicant’s proposed

conditions out of an abundance of caution.’3

Mr Hanmore concluded in his statement of evidence in chief that

the proposed solar farm, if managed appropriately, will not

11 Section 42A Officer’s Report prepared by Nicola Kirby dated 17 April 2026 at [271].
12 Statement of Evidence of Simon Cocker dated 24 April 2026 at [152].
13 Statement of Evidence of Peter Ibbotson dated 24 April 2026 at [26] and [37].
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(d)

(e)

(f)

(8)

adversely impact the productive potential of the soils in the long-
term.*  We will update this position when Mr Hanmore’s

supplementary evidence on the Amended Proposal is available.

Mr Logan concluded, based on his assessment of proposed
mitigation measures, that glint and glare effects from the solar

farm on road safety are less than minor.*®

Ms Williamson concluded that the potential for soil and
groundwater contamination from the operation and later

decommissioning of the proposed solar farm is low.®

Dr Bramley concluded that, subject to implementation of
recommended management actions, the proposed solar farm will
resultin low or very low effects on the ecological value of the Site
and, with respect to vegetation values, a positive outcome is

expected through the introduction of mitigation planting.t’

Mr Collins concluded that post-development, stormwater and
sediment effects associated with the construction and operation
of the proposed solar farm will be no more than minor.*® While
there is the risk of erosion during construction, Mr Collins
concluded this can be appropriately managed through an erosion
and sediment control plan. Again, | note that this requirement is

included in the Applicant’s proposed conditions.*?

24. The Section 42A Report noted that, provided agreement could be

reached between the Applicant and NZTA, the Reporting Officer would

be satisfied that any actual and potential transportation effects on the

state highway network could be adequately mitigated with suitable

14 Statement of Evidence of lan Hanmore dated 24 April 2026 at [38].

15 Statement of Evidence of Nicholas Logan dated 24 April 2026 at [20].

16 Statement of Evidence of Wendi Williamson dated 24 April 2026 at [58].
17 Statement of Evidence of Dr Gary Bramley dated 24 April 2026 at [119].
18 Statement of Evidence of Alan Collins dated 24 April 2026 at [9].

At [9].

385576
3441-5028-3083-V3



conditions of consent.’® NZTA has subsequently advised through
evidence filed on 4 May 2026 that the matters raised in its original

submission have now been resolved.?!

25. The Applicant submits that following the provision of evidence in chief,
by both the Applicant and NZTA, and supplementary evidence by the
Applicant, there is now adequate information to enable both the Section
42A Report Officer and the Commissioners to assess the actual and
potential environmental effects of the proposed solar farm under section

104(1) of the Act.

Differences expressed in expert opinions

26. At the outset of this hearing | note that there are some differences of
expert opinion expressed by respective experts for the Applicant and
Council as to the categorisation of some environmental effects of the
proposed solar farm.?2 | do not traverse those differences in Opening
Submissions in order to preserve the opportunity for the experts to
present further information during the hearing and, if appropriate, to
caucus further. |If still relevant to the Commissioners’ considerations
under s104 of the Act at the adjournment of this hearing, | will address

any remaining differences of expert opinion in Reply.

27. | do note, however, at the outset that the current differences in expert
opinion do not provide an evidential basis supporting a decline of
consent. As the Commissioners will be aware, resource consent may be
granted even for proposals that result in significant effects on the
environment; there is no statutory prohibition against such a decision
being made under the Act. Meridian Energy Ltd v Tararua District
Council?® is a case in point. The Environment Court granted consent for a

wind farm notwithstanding findings of high adverse visual landscape

20 Section 42A Officer’s Report, n 11, at [235].

21 Notification of change to New Zealand Transport Agency Waka Kotahi (NZTA) position dated 4 May 2026.
22 Section 42A Officer’s Report, n 11, at [143]; SOE of Laila Alkamil, n 4, at [55].

23 Meridian Energy Ltd v Tararua District Council [2025] NZEnvC 44.
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28.

10

effects for some properties and moderate to high effects for others. The
experts considered that, with the proffered mitigation, those adverse
effects were acceptable. The Court was satisfied that the direction in the
relevant planning instruments and the purpose of the Act was best met

by granting consent despite those effects.?*

Under s104B of the Act, the Commissioners retain a broad discretion to
either grant or decline a resource consent for a discretionary activity.
Unlike non-complying activities, which are subject to a statutory
threshold test in s104D of the Act (adverse effects must be minor or the
proposal is not contrary to plan objectives and policies), there is no pre-
requisite statutory gateway or threshold test that must first be met
before a grant of consent can be considered for a discretionary activity.
The assessment under s104 is an evaluative one, requiring the
Commissioners to weigh all relevant matters,? including the positive
effects of the proposed solar farm and the extent to which adverse effects

can be avoided, remedied, or mitigated through conditions of consent.

Scope of effects

29.

30.

The Section 42A Report records that some concerns raised by submitters
fall outside of the scope of effects which can be considered by the
Commissioners in this application process, including potential effects on
property values and insurance premiums.2® | agree with the Reporting

Officer’s conclusion.

Caselaw is clear that effects of a proposed activity on property values and
insurance premiums fall outside of the scope of what can properly be
considered under s104 of the Act. The Environment Court in Re Meridian

Energy Ltd,?” a direct referral application for a wind farm involving this

24 |bid at [388]-[399].

25 See Auckland Council v High Quality Ltd [2024] NZHC 2238 at [30] in which the High Court confirmed that
there is no hierarchy of factors or order of analysis under s104 and the significance of each factor, and
weight given to each, is a matter of discretion for the decision-maker to exercise.

26 Section 42A Officer’s Report, n 11, at [121].
27 Re Meridian Energy Ltd [2013] NZEnvC 59.

385576

3441-5028-3083-V3


https://anzlaw.thomsonreuters.com/Document/I61a26f80755511ef8bd3e531ddf31762/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=%5b2024%5d+NZHC+2238&comp=wlnz
https://anzlaw.thomsonreuters.com/Document/I821c7c637eb711e8b22785ae5ff38a3b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=%5b2013%5d+NZEnvC+59&comp=wlnz

11

Council, considered resident concerns that their property values would
reduce if the wind farm was approved. Judge Harland, as she then was,
concluded that reductions in property values as a result of activities on
other properties are generally not regarded as standalone effects under
section 104(1)(a) of the Act, but are instead consequential to the
environmental effects of the activity that must themselves be properly

assessed under the Act:%®

Section 104(1)(a) requires us to have regard to any actual and
potential effects of a proposed activity on the environment. There are
difficulties associated with treating a potential reduction in property
value as a separate effect under s104(1)(a). If property values are
reduced as a result of activities on another property, the argument is
that the loss in value is the result of the effect of that activity on the
environment, not an effect itself. The objection is to the prospect of

effects being double-counted.

The hierarchy of planning documents relevant to the Application

31. Section 104(1)(b) of the Act records the hierarchy of relevant planning
provisions which the Commissioners must have regard to when

considering the Application:

(a) national environmental standards;

(b) other regulations;

(c) national policy statements;

(d) the New Zealand Coastal Policy Statement;

(e) the regional policy statement and any proposed regional policy

statement; and

(f) the operative district plan and any proposed district plan.

28 |bid at [483].
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32. The rationale for, and consequence of, this hierarchy was explained by
Justice Harland most recently in the High Court decision in Rayonier New
Zealand Ltd v Canterbury Regional Council?® by reference to the earlier
Supreme Court decision in Environmental Defence Society Inc v New

Zealand King Salmon Company Ltd:>°

[27] The RMA creates a three-tiered management system with a
hierarchy of planning documents at national, regional and district
levels. The effect of this was outlined succinctly in Environmental
Defence Society Inc v New Zealand King Salmon Company Ltd as

follows:

[10] ... Those planning documents deal, variously, with
objectives, policies, methods and rules. Broadly speaking,
policies implement objectives and methods and rules
implement policies. It is important to note that the word
“rule” has a specialised meaning in the RMA, being defined

to mean “a district rule or a regional rule”.
[11] The hierarchy of planning documents is as follows:

(a) First, there are documents which are the
responsibility of central government, specifically
national environmental standards, national policy
statements and New Zealand coastal policy
statements. Although there is no obligation to
prepare national environmental standards or
national policy statements, there must be at least
one New Zealand coastal policy statement. Policy
statements of whatever type state objectives and
policies, which must be given effect to in lower
order planning documents. In light of the special
definition of the term, policy statements do not

contain “rules”.

29 Rayonier New Zealand Ltd v Canterbury Regional Council [2024] NZHC 1478 [6 June 2024] at [27].

30 Environmental Defence Society Inc v The New Zealand King Salmon Company Ltd [2014] NZSC 38, [2014]
1 NZLR 593 at [10].
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(b) Second, there are documents which are the
responsibility of regional councils, namely regional
policy statements and regional plans. There must be
at least one regional policy statement for each
region, which is to achieve the RMA’s purpose “by
providing an overview of the resource management
issues of the region and policies and methods to
achieve integrated management of the natural and
physical resources of the whole region”. Besides
identifying significant resource management issues
for the region, and stating objectives and policies, a
regional policy statement may identify methods to
implement policies, although not rules. Although a
regional council is not always required to prepare a
regional plan, it must prepare at least one regional
coastal plan, approved by the Minister of
Conservation, for the marine coastal area in its
region. Regional plans must state the objectives for
the region, the policies to implement the objectives
and the rules (if any) to implement the policies. They

may also contain methods other than rules.

(c) Third, there are documents which are the
responsibility of territorial authorities, specifically
district plans. There must be one district plan for
each district. A district plan must state the
objectives for the district, the policies to implement
the objectives and the rules (if any) to implement
the policies. It may also contain methods (not being

rules) for implementing the policies.

[Footnotes omitted. Our emphasis added.]

33. The planning documents in the statutory hierarchy and their provisions
which are relevant to this Application are correctly recorded in the

respective expert evidence of the two planning expert witnesses.?!

31 SOE of Laila Alkamil, n 4, at [156]; Section 42A Officer’s Report, n 11, at [281].
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34.

14

The relevant matters to raise in these Opening Submissions in terms of
the relevant planning provisions the Commissioners must have regard to

are:

(a) The applicability of the National Policy Statement on Highly
Productive Land (NPS-HPL) to the Application;

(b) Council’s policy obligations under the National Policy Statement
on Renewable Electricity Generation (NPS-REG) (specifically

Policies C and F); and

(c) Whether the proposed solar farm is supported by the objectives
and policies of the Canterbury Regional Policy Statement (CRPS)

and the District Plan.

Applicability of the NPS-HPL

35.

36.

37.

A number of submitters have raised concerns as to how the use of the

Site proposed in the Application aligns with the NPS-HPL.

In assessing the policy framework, the Section 42A Report concluded that
due to recent amendments to clause 3.5(7)(b)(iii) of the NPS-HPL, which
came into effect on 15 January 2026, the provisions of the NPS-HPL are
no longer applicable to the Site and, as a consequence, have no bearing
on the proposed use of land within the Site outlined in the Application.3?
This is subsequently confirmed in the evidence of Laila Alkamil and lan

Hanmore, on behalf of the Applicant.33

| agree with the conclusion drawn by both expert planning witnesses; this

is a correct statement of the law.

32 Section 42A Officer’s Report, n 11, at [309].
33 SOE of Laila Alkamil, n 4, at [156]; Statement of Evidence of lan Hanmore dated 24 April 2026 at [28].
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Policies under the NPS-REG

38.

The planning expert witnesses for the Council and the Applicant have
each identified the NPS-REG as a relevant policy document for the

Commissioners to consider in respect of the Application.

Policy C

39.

40.

41.

Policy C of the NPS-REG concerns the operational or functional need for
renewable electricity generation (REG) assets and activities to be
constructed and operated in particular locations and environments. The
Section 42A Report noted that the Application states there are functional
and operational requirements for the proposed solar farm to be located
on the Site however, does not provide any supporting analysis. As such,
it was the Reporting Officer’s opinion that this had not been sufficiently

addressed by the Applicant.3*

The subsequent evidence of John Andrews3® discusses in detail the
process undertaken by the Applicant to select the Site and explains the
reasons why the Site is a good site on which to locate a solar farm. It is
therefore submitted that there is now sufficient information before the
Commissioners to demonstrate that the Site meets the operational needs

of the proposed solar farm.

On this basis, Policy C directs the Commissioners to recognise that the
operational need for the Applicant’s proposed solar farm to locate on the

Site includes, but is not limited to the need to:

(a) Utilise the Site’s sunshine hours and sufficient land area to

provide a viable scale to sustain solar generation; and

(b) Be accessible to and access Transpower’s existing and proposed

transmission network.

34 Section 42A Officer’s Report, n 11, at [292].
35 Statement of Evidence of John Andrews dated 24 April 2026 at [12]-[18] and [51]-[59].
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Importantly, Policy C directs that an assessment of alternative sites is not
required to demonstrate operational or functional need under the NPS-

REG.

Policy F

42.

43.

44,

Policy F of the NPS-REG directs the Commissioners to enable REG assets
and activities in all locations and environments while managing adverse
effects where practicable. The s42A Report did not record a conclusion
on an assessment of the Application against Policy F due to the fact that
the Report had not reached a conclusion on the adverse effects of the

proposed solar farm.3¢

As stated at paragraph 23 above, the Applicant submits that following the
filing of evidence in chief and supplementary evidence, there is now
adequate information before the Commissioners to enable them to
determine the actual and potential environmental effects of allowing the
proposed solar farm and, as a consequence, to apply Policy F to their

decision-making.

Ms Alkamil’s evidence provides an assessment of the proposed solar farm
against the NPS-REG, including Policy F. Based on the expert evidence
called by the Applicant, Ms Alkamil considers the proposed solar farm

appropriately mitigates and avoids adverse effects on the environment.?’

Objectives and policies of the CRPS and District Plan

45,

The Section 42A Report notes that as a conclusion on the effects
assessment was not able to be reached, a conclusion could not be
reached on whether the proposed solar farm is supported by the

objectives and policies of the CRPS and the District Plan.38

36 Section 42A Officer’s Report, n 11, at [303].
37 SOE of Laila Alkamil, n 4, at [150].
38 Section 42A Officer’s Report, n 11, at [336] and [357].
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On the basis of the expert evidence called by the Applicant, Ms Alkamil’s
planning evidence provides an assessment of the Proposal against the
relevant policy framework, including the objectives and policies of the
CRPS and District Plan. Ms Alkamil’s evidence concludes that, in her

opinion, the proposed solar farm is consistent with these provisions.>®

Other matters

47.

Section 104(1)(c) enables the Commissioners to have regard to any other
matter they consider relevant and reasonably necessary to determine the

Application.

Assessment of alternative locations

48.

49.

In terms of other matters, the Section 42A Report notes that since a
conclusion on adverse effects had not been formed, there remained a
guestion as to whether consideration of alternative locations under
Schedule 4 of the RMA was required for the proposed solar farm. While
the Reporting Officer notes the direction of Policy C(3) of the NPS-REG,
which as noted above directs that an assessment of alternative sites is
not required to demonstrate an operational or functional need exists, the
Officer concluded that the requirement in Schedule 4 of the RMA to
consider alternatives was still a live issue to be considered given it was

likely the proposed solar farm will result in significant adverse effects.*°

As discussed at paragraph 23 above, the evidence in chief and
supplementary evidence filed in conjunction with these Opening
Submissions provides adequate information that the adverse effects of
the proposed solar farm will not be significant. It is therefore submitted
that an assessment of alternatives is not required under clause 6(1)(a) of

the Fourth Schedule of the Act.

39 SOE of Laila Alkamil, n 4, at [158]-[170] and [179]-[200].
40 Section 42A Officer’s Report, n 11, at [265]-[266].
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Appropriateness of a monetary bond

50.

51.

52.

53.

54.

55.

On the topic of decommissioning, the Section 42A Report noted that the
Commissioners may wish to consider whether a condition imposing a
monetary bond is appropriate, in the event the Application is granted, to
provide surety to submitters and the community that the Site will be

decommissioned in the event of any unforeseen circumstances.*

It is submitted that the imposition of a bond to ensure the solar farm will

be decommissioned is not warranted nor necessary in the circumstances.

Section 108AA(1)(b)(i) of the Act stipulates that in order for a consent
authority to impose a condition in a resource consent, the condition must

be directly connected to an adverse effect on the environment.

In the Section 42A Report, the Reporting Officer states that
“decommissioning effects are commonly addressed through conditions
of consent, such as the provision of a decommissioning plan" and that
these effects can be "sufficiently avoided, remedied or mitigated through
appropriate conditions of consent".*? Ms Alkamil agrees with the

Reporting Officer’s assessment in this regard.*3

Furthermore, in Remediation (NZ) Limited v Taranaki Regional Council*
the Environment Court noted that, while a bond might be appropriate as
security to ensure the performance of certain conditions of consent,

there must be sufficient evidence to support that decision.*

It is submitted that the expert evidence before the Commissioners
concludes that the imposition of a bond is not warranted in the
circumstances. The proposed conditions recommended by the Applicant,

including the comprehensive Decommissioning Plan, appropriately

41 Section 42A Officer’s Report, n 11, at [245].

22 At [244).

43 SOE of Laila Alkamil, n 4, at [221].

44 Remediation (NZ) Ltd v Taranaki Regional Council [2023] NZEnvC 078.

4 bid at [42].
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address any concerns relating to removal of structures and soil
remediation, if necessary.*® The evidence of Mr Andrews confirms that
the lease provisions for the Site will require the lessee to remove all its
improvements from the Site by the end of the lease period, repair any
damage caused during this removal and to restore the Site to a safe
condition free from hazardous structures and material.*’ This provides
the landowner with an enforcement mechanism in property law to

ensure the Site will be appropriately decommissioned.

Requiring a bond in these circumstances would result in a condition that
is arguably neither reasonable nor connected to any adverse effect on the

environment.

Conclusions

57.

58.

The Applicant bears the legal burden of proof that the Application should
be granted.®® Following the provision of the evidence in chief and
supplementary evidence, there is now adequate information before the
Commissioners to enable a determination under s104 of the Act. The
expert evidence called by the Applicant concludes that resource consent
can be granted by the Commissioners, subject to the imposition of

conditions.

The Applicant may, at the end of the current hearing timetable, seek the
leave of the Commissioners to submit a written Reply and final set of draft
conditions within seven working days after the adjournment of the

hearing.

T Le Bas & K Goss
Counsel for the Applicant

46 SOE of Laila Alkamil, n 4, at [222].
47 Statement of Evidence of John Andrews dated 24 April 2026 at [111] and [122].
48 Ngati Rangi Trust v Genesis Power Ltd [2009] NZCA 222; [2009] NZRMA 312; (2009) 15 ELRNZ 164 at [23].
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