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These are the preliminary legal submissions on behalf of Waipara Valley Community
Collective Inc. (‘“WVCC’) in respect of resource consent application RC240028 (‘the
Application’) made by Far North Solar Farm Ltd (‘the Applicant’) on 25 March 2024 to
construct & operate a solar farm at 380 Waipara Flat Road (‘the Site’). These submissions are
made pursuant to paragraph 2.7 of the Commissioners’ Eighth Minute, and address the
procedural consequences of the clearance of indigenous vegetation that took place on the Site

on 10 April 2024 (‘the Clearance’).



2. WVCC provides with these submissions a short accompanying bundle of documents relevant

to this issue.

Whether a separate consent application is required in respect of the Clearance

’

3. The Application before the Panel is for resource consent “to construct & operate a solar.farm’
(‘the Activity’)!. In accordance with ss.88(2)(b) and 104(1)(b) of the Resource Management
Act 1991 (‘RMA”) and schd. 4 ss.2(1)(g) and 2(2)(a) RMA, the Application made to Hurunui
District Council (‘HDC’) included an assessment of the Activity against “any relevant

objectives, policies, or rules’.

4. That assessment identified three rules of the Hurunui District Plan (‘HDP’) that the Activity
engages: (1) r.3.4.3 orr.3.4.37 (pertaining to buildings and structures); (ii) r.4.4.5(2) (pertaining
to energy activities); and (iii) r.11.4.6(1) (also pertaining to buildings and structures). It failed
to identify that the Activity would also engage either r.13.4.3 or r.13.4.4 in relation to the

clearance of indigenous vegetation.

5. The processing of the Application has resulted in further illumination of exactly which HDP
rules apply. For example, in response to HDC’s request for information pursuant to s.92 RMA
of 5 June 2025, the Applicant acknowledged by letter of 9 June 2025 that the Activity also
engaged r.3.4.6.2 (pertaining to earthworks within 50 metres of a wetland). Rightly, no separate

consent application was made as a result of that realisation’.

6. Just as the late recognition that the Activity engaged r.3.4.6.2 (earthworks) did not require a

separate consent application to be lodged, nor does the late recognition that the Activity

I Per the Application Forms & appended documents.

2 See 5.88(2)(b) RMA, s.104(1)(b) RMA, and sched 4 ss. 2(1)(g) & 2(2)(a) RMA. For ease of
reference, these provisions are set out in the Appendix to these submissions.

3 HDC’s Further information request of 5 June 2025 at [1] and Applicant’s Response to the further
information request of 9 June 2025, p.1.



engages either 1.13.4.3 or r.13.4.4 (indigenous vegetation clearance). Both potential rule
breaches, like those identified in [4] above, are part and parcel of the Activity of construction

and operation of the solar farm, for which consent is already sought.

7. Remedy for the failure to identify a relevant rule in an application for consent is provided by
s.88(3) RMA, which empowers a consent authority to determine that an application is
incomplete if it does not include the information required by s.88(2)(b) RMA. This is an
empowering, rather than mandating, provision. Here, HDC did not avail itself of the s.88(3)
power, either in respect of 1.3.4.6.2 (earthworks) or 11.13.4.3/r.13.4.4 (indigenous vegetation

clearance), instead proceeding with the processing and consideration of the Application®.

8. The final provision of the RMA that is relevant in such circumstances is s.104(5), which
provides that “A consent authority may grant a resource consent on the basis that the activity
is a controlled activity, a restricted discretionary activity, a discretionary activity, or a non-

complying activity, regardless of what type of activity the application was expressed to be for”.

9. The answer to the procedural question raised by Ms Kirby in her s.42A report is therefore that
no separate consent application for the Clearance is required, because it is already part of this
consent Application. The question of the status of the Activity is for the Hearing Panel to

determine, pursuant to s.104 RMA and on the basis of all the applicable rules of the HDP.

10. Ms Kirby also opines that “unauthorised activities do not form part of the existing
environment . That is correct as a general statement of law as it pertains to what future events
may ordinarily be taken into account when assessing the existing environment: see e.g. Green
Bay East Residents Society Incorporated v Auckland Council [2025] NZHC 644 at [37]. Itdoes
not transpose to the situation presently before the Panel, where an unauthorised activity within

the scope of the Application has been done while the Application is in-train.

4 As to vegetation clearance, see email of Sean Quinn of 29 January 2025.
> Section 42A Report at [64].



The Application to Amend

11. There is now a separate question as to whether the Applicant’s application to amend the scope
of RC240028 (‘the Amendment Application’) changes the above position. It does not. At the
time the Clearance took place, it was part of the Application. Subsequent amendment does not

have the effect of unwinding the clock.

12.  Ifthe Amendment Application did have that effect, it could not be allowed. In Hunter v Chief
Constable of the West Midlands Police, Lord Diplock wrote:

“.. the inherent power which any court of justice must possess to prevent misuse of its
procedure in a way which, although not inconsistent with the literal application of its
procedural rules, would nevertheless be manifestly unfair to a party to litigation before
it, or would otherwise bring the administration of justice into disrepute among right-

thinking people. The circumstances in which abuse of process can arise are very
varied...”

13.  Hunter was identified as the leading authority on abuse of process by the Environment Court
in Amuri Irrigation Company Limited v Canterbury Regional Council’, which considered at

length abuse of process in the context of the RMA. Jackson J stated at [102] (underlining
added):

[102] In Waitakere City Council v Kitewaho Bush Reserve Ltd, Randerson J
summarised the law of abuse of process in a RMA context:

[65] As McGeehan J observed in Te Runanga 0 Ngai Tahu v Durie [1998] 2
NZLR 103, 107, the label "abuse" is a technical one and does not necessarily
have pejorative connotations. As Richardson J observed in Reid v New Zealand
Trotting Conference [1984] 1 NZLR 8,9 (CA), abuse in this context is a misuse
of the judicial process which tends to produce unfairness and to undermine
confidence in the administration of justice.

® Hunter v Chief Constable of the West Midlands Police [1982] AC 529 (HC) at 536; [1981] 3 WLR
906 at 909.

T Amuri Irrigation Company Limited v Canterbury Regional Council [2015] NZEnvC 164 at [101].
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We respectfully agree with one qualification: that in the RMA context "or" might be
substituted for "and" in the last sentence. The withdrawal here does not cause unfairness
to the parties: the appellant and applicant have made their own arrangements (the
former is after all a shareholder of the latter) and the CRC appears to have turned with
the wind. The potential abuse here is the undermining of confidence in the
administration of the RMA.

14. The present issue has arisen because, fundamentally, the Applicant chose a site for its proposed
solar plant that was home to significant indigenous vegetation. The Applicant now attempts to
escape the consequences of that poor site selection, by seeking to amend the Application after
the damage has been done. It is a deliberate attempt to avoid the scrutiny of the RMA of part
of its Application. As Ms Alkamil explains:

“...Minute 8 has provided further insight into the Hearing Commissioners’ procedural
concerns regarding the relationship between the unconsented clearance and the scope
of the Application.

To resolve this issue and remove any ambiguity regarding the scope of the Application,
the Applicant has instructed its legal counsel to formally refine the boundaries of the
proposal.”®

15. There is no dispute that, as the Commissioners have rightly noted?, the Clearance would have
been required to facilitate the proposed solar plant. At the time of the Clearance, the area of
indigenous vegetation was within the scope of the Application. That is acknowledged by the

very existence of the Amendment Application toremove thearea from the Application’s scope.

16. The Clearance is part of the Application in law, in time, and in fact:

8 Supplementary Statement of Evidence of Laila Alkamil at [6]-[7].
9 Commissioners’ Eighth Minute at [2.4].



a.

As addressed above [3], there can be no dispute that the breach of either r.13.4.3 or
r.13.4.4'9 should have been included in the consent application made to HDC!! and in
the Applicant’s Assessment of Environmental Effects (‘AEE’)!? when the Application
was made. No explanation has been given for why it was not. It is notable that Ms
Alkamil’s evidence is that her role included preparing the AEE “fo fulfil the
requirements of the Resource Management Act 1991 ”13; that in both the AEE and her
Statement of Evidence she addresses at length the provisions of the HDP'4; and that

she visited the site prior to the Application being made!>.

The Clearance occurred exactly one week after the Canterbury Regional Council
(‘ECAN’) informed the Applicant that a detailed ecological assessment of the Site
needed to be provided for consent applications made to ECAN to be accepted, with the
assessment to include “description of the ecological setting of the proposed site carried
out by a suitably qualified and experienced ecological professional” and “assessment
of the potential adverse effects of the proposal on the identified ecological values of the
site and surrounds ”'®. The Assessment of Ecological Effects subsequently provided by
the Applicant explains that vegetation on the Site was assessed on 29 May 2024, i.e.

after the Clearance took place!”.

The Clearance was done because of the solar plant Application. As Mr Harris attests:

“In around April 2024, [ was on the property in the area near the matagouri stand with

10 Whether r.13.4.3 or r.13.4.4 applies is dependent on the size of the area of clearance: see [29] of
these submissions.

' See p.6 of HDC’s Form 9 ‘Application for Resource Consent’, which requires ‘An assessment of
the activity against the relevant rules, objectives and policies of the Hurunui District Plan’. This
form is included in the documents at p.22 of Appendix B to the Application (‘Application Forms’).

12 Ats.1.3 ‘Ov
Requirements’.

erview of Resource Consent Requirements’ and s.4 ‘Resource Consent

13 Statement of Evidence of Laila Alkamil at [6].

14 Assessment

of Environmental Effects dated 5 March 2024, at s.1.3(p.2) and s.4 (pp.13-19);

Statement of Evidence of Laila Alkamil at [179]-[200].
I3 Statement of Evidence of Laila Alkamil at [5].

16 ECAN Retu
17 Assessment

rn of application as incomplete under s.88 RMA dated 3 April 2024.
of Ecological Effects by Ecological Solutions, dated 5 June 2025, at 3.1.1.

6



17.

18.

19.

20.

Mr. Kidner’s then farm manager... [he] told me he had been instructed to remove the

matagouri, because it would get in the way of the solar plant”!8.

If the amendment has the effect contended by the Applicant, of removing the Clearance from
the Panel’s consideration, it would fundamentally undermine confidence in the administration

of the RMA, and constitute an abuse of process.

As to the suggestion in the Applicant’s Opening Legal Submissions that leave is not required
to make the amendment, the Applicant relies on the statementin H.L.L.Ltd v Queenstown Lakes
District Council [2014] NZEnvC 45 at [25] that “Normally, if a modification reduces the scale
of a proposal and in particular diminishes the character, scale or intensity ofits adverse effects,
there is no challenge to the consent authority or court’s jurisdiction to hear the modified
application™®. The caveat, of course, is the word ‘normally’. In that case (and the caselaw
cited therein), the Environment Court recognised that leave to amend is not normally required
where the amendment would not prejudice the parties or public: see inter alia the Court’s
conclusion at [62]. That is not the case here, and nor does this general principle apply in the

circumstances where an amendment would be an abuse of process.

Moreover, far fromreducing the adverse effects of the Application, what the amendment seeks
to do is remove the Clearance from the existing environment and environmental effects

analysis. Ms Alkamil sets out her understanding of the effect of the amendment as follows:

“Because the cleared area is now definitively excluded from the Application, the
proposed restoration planting must be assessed as ecological enhancement and not
compensation for any unauthorised clearance undertaken by the landowner.”

The sought amendment would not reduce the Application’s adverse effects on biodiversity, but
instead seeks that the significant adverse effects of the Clearance need not be remedied or

offset.

I8 Witness Statement of Daryl John Harris at [5].
19 Applicant’s Opening Legal Submissions at [5], citing H.L.L.Ltd v Queenstown Lakes District
Council [2014] NZEnvC 45 at [25].



21.

22.

23.

In conclusion, the Amendment Application:
1. does not remove the Clearance from the scope of the Application;

. or, alternatively, constitutes an abuse of process, and cannot be allowed.

It follows that regardless of whether the Amendment is allowed, the Clearance remains within
in the scope of matters to be assessed by the Panel, including (a) in determining the activity
status of the Application; (b) in the assessment of the existing environment; and (c) in

assessment of the environmental effects of the Application.

AsMs Kirby explains??, if the Clearance engages HDP r.13.4.4, it is a non-complying activity.
The s.104D threshold test then applies to the Application. In these circumstances, WVCC
respectfully submits that the activity status of the Application is most sensibly addressed as a
preliminary issue, as it determines the legal framework through with the evidence must be
assessed. For this reason, WVCC provides at [29]-[36] below its opening legal submissions on

the activity status of the Clearance.

The evidence of Ms Alkamil

24.

25.

26.

The Clearance issue addressed above has brought to light an additional matter the
Commissioners may wish to consider prior to hearing the Applicant’s evidence: the weight to

be given to the evidence of Ms Alkamil.

As set out above, the procedural issue around the Clearance arose because the Application
prepared by Ms Alkamil omitted to identify the potential breach of r.13.4.3 orr.13.4.4: see [4]

above.

The Evidence Act 2006 defines an ‘expert’ as someone who “has specialised knowledge or

skill based on training, study, or experience’*!. The Environment Court‘s Code of Conduct

20 Section 42A report at [74]-[79].
21 Evidence Act 2006, s.4.



27.

28.

for expert witnesses states that an expert witness “has an overriding duty to impartially assist

‘

the Court on matters within the expert’s area of expertise “, and that an expert witness “is not

and must not behave as an advocate for the party who engages them 2.

The omission of r.13.4.3/r.13.4.4 in the Application was either unintentional, or intentional. If
unintentional, it betrays a serious failure of knowledge or skill. If intentional, it betrays serious
bias. In either event, Ms Alkamil’s evidence should not be treated as expert evidence in these

proceedings.

WVCC will address the weight to be given to other witnesses for the Applicant in its

submissions on the substantive Application.

Activity status of the Clearance

29.

Rules 13.4.3 and 13.4.4 of the HDP are set out in paragraph 74 of the section 42A report. As
Ms Kirby explains, there are two key factual points which will determine whether the
Clearance was a breach of r.13.4.3 (a restricted discretionary activity) or r.13.4.4 (a non-
complying activity). They are (i) whether it was ‘improved pasture’, essentially whether it had
been enhanced within the last 20 years by clearance, cultivation or similar; and (i) whether it
was a clearance of more than 5000m?. If the indigenous vegetation was not improved pasture,

and was more than 5000m?, the Clearance is non-complying.

Not improved pasture

30.

There is not understood to be any serious dispute that the indigenous vegetation that was the

subject of the Clearance was not improved pasture. Ms. Kirby in her s.42A report concludes:

22 Environment Court Practice Note 2023 ss.9.2(a) and (b).
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“On the balance of evidence I have in front of me I consider this suggests the land
»)3

pertaining to the clearance is not improved pasture as defined in the HDP
31.  Nonetheless, to assist the Panel, WVCC files with these submissions supporting evidence as

to the age of the indigenous vegetation cleared, and history of the pasture:

a. Witness Statement of Dr Colin Meurk, ecologist, who estimates the age of the root-
stock to be at least 200 years old?4;

b. Witness Statement of John McCaskey, former owner of the Site, who attests it was not
cleared in the (at least) 100 years prior to 202423,

c. Witness Statement of Daryl Harris, a neighbouring farmer, who has farmed in Waipara

for over forty years?S.

Size

32. The second fact necessary for determining activity status is whether the indigenous vegetation
clearance was of more than 5000m?. As Ms. Kirby notes, “this is an important determination
and raises questions for the correct process in the assessment of this resource consent,

particularly if the clearance is determined to be a non complying activity™?’.

33. In the s.42A report, Ms. Kirby states (at [76]):

“The site area within which the clearance occurred is plainly greater than 5000 m?.
The aerial photographs indicate however, that while there are clumps of vegetation,
bushes are generally spread out across the cleared area. The actual indigenous

vegetation clearance has not been calculated...”?®

34. The area of the Clearance is addressed by Dr Meurk in his Witness Statement at [9]-[13]. In

conclusion, he states:

23 Section 42A report at [72].

24 Witness Statement of Dr Colin Meurk at [8] & Submission #142.
25 Witness Statement of John Stuart James McCaskey at [6]-[8]

26 Witness Statement of Daryl John Harris at [2]-[3].

27 Section 42A report at [77]

28 Section 42A report at [76].
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“It is evident from these images that the area of indigenous vegetation cleared is in the
order of 10,000m?, if not greater. While there may be some debate as to the exact size,
depending on precisely where the boundaries of the communities are drawn and how
many other scattered bushes are able to be identified outside the designated boundary,
it is certainly on any assessment an area of indigenous vegetation that well exceeds
5000m?.%°

35. There is a dispute of fact regarding the Clearance in the evidence of Mr Kidner, on the one
hand, and Dr Meurk, Mr McCaskey and Mr. Harris, on the other. WVCC submits that the
evidence of Dr Meurk, Mr McCaskey and Mr Harris is to be preferred:

a. It is supported by documentary evidence, in the form of aerial and ground-level
photographs;
b. Dr Meurk, an experienced ecologist, is otherwise neutral as to the Application; and

c. Itis the separate evidence of three people, whose evidence all none-the-less points to

the same conclusion.

Conclusion on activity status

36. The evidence summarised above establishes that the indigenous vegetation cleared on 10 April
2024 was (a) not improved pasture; and (b) greater than 5000m?. The activity status of the

Clearance, and therefore the Activity as a whole, is non-complying.

ELIZABETH KELSEY

Waipara Valley Community Collective Inc.

29 Witness Statement of Dr Colin Meurk at [13].
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APPENDIX: RELEVANT PROVISIONS OF THE RESOURCE MANAGEMENT ACT 1991

Section 88 RMA states, in relevant part:

88 Making an application

(1) A person may apply to the relevant consent authority for a resource consent.

(2) An application must—
(a) be made in the prescribed form and manner; and

(b) include the information relating to the activity, including an assessment of
the activity’s effects on the environment, that is required by Schedule 4.

(3) A consent authority may, within 10 working days after an application was first
lodged, determine that the application is incomplete if the application does not—

(a) include the information prescribed by regulations; or

(b) include the information required by subsection (2)(b).

Schedule 4 RMA states, in relevant part:

2 Information required in all applications

(1) An application for a resource consent for an activity (the activity) must include

the following:

(g) an assessment of the activity against any relevant provisions of a document
referred to in section 104(1)(b).

(2)The assessment under subclause (1)(g) must include an assessment of the activity
against—

(a) any relevant objectives, policies, or rules in a document; ...

Section 104 RMA states, in relevant part:

104 Consideration of applications

(1) When considering an application for a resource consent and any submissions
received, the consent authority must, subject to Part 2 and section 77M, have regard

to—
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(b) any relevant provisions of—

(vi) a plan or proposed plan;

(5) A consent authority may grant a resource consent on the basis that the activity is a
controlled activity, a restricted discretionary activity, a discretionary activity, or a non-
complying activity, regardless of what type of activity the application was expressed to

be for.
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